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ABSTRACT:

Islam takes care about the instinctive desires of human being, and sets for it legitimate
ways to unburden their sexual desires, Islam puts the laws which clarify how the marriage
can be done according to Islamic instructions and its high goals. Among the issues that
Islam had addressed and gave it a good interest is the issue of jurisdiction ‘the authority
and responsibility over a girl which jurists ‘Alfugaha,a went into different doctrines
building on the understanding of Quran and Sunnah and their implications.

Islam obligates considering the basis and fundaments of woman to choose her husband
in the light of Islamic basis and fundaments, one of these bases is the pure virgin girl who
is in her house and did not experience the men, cannot distinguish between the origin
and polite man from the deceiver, and cannot know the one who has good ethics and
manners which Shari‘a has declared, so if she is not expert in the men and marriage issues,
and does not come to the markets, but was shy in the house of her guardian (15, then she
cannot distinguish between good men and bad ones, but her guardian can do it because
of his experience in the life, and here, we show the issue of terming the guardian in the
marriage, and it is not allowed in any case that woman herself or for others to permit
getting married without her guardian, that is what most of Islamic scholars say, if she is a
virgin or get married before. The scholars had differed a clear difference previously and
latterly. So Shafi's ‘szt and Hanabils 4t and a narration from Malikiyas sl believe
that the marriage without guardian is not correct legally. While most of Hanifs a0 say
it is good to be there guardian when it comes to the marriage but it is not compulsory. But
Abuyusf and Mohamed Binhassan who are from the Hanifs believe that woman cannot
get married without guardian, so should be there a guardian who takes her responsibility
and allow her to be married. While Abu-Thour believes that getting the guardian of the
woman is the condition of correct marriage. While Imam Malik says: that silly woman can
get married without her guardian, but she cannot get married without her guardian when
she is a noble lady.

Also Al-Dhahirs ‘@.,a1) believe that presence of guardian is not a condition of the marriage
for a lady getting married her second time, it is only required in the first time of getting
married ‘when she is a virgin’.

This research shows the evidence of each team, and discusses a calm scientific discussion
which is far away from doctrine fanaticism with preferring the Ahadith according to
their strength or weakness. While others circumvented and took away the girl from her
guardian to a distance where is legally allowed the prayer to be shortened, depending on
false pretences or arguments, and formal and legal opinion (ss: from some of the late
scholars.
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